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Mark Pieth was most recently charged with
reforming Fifa, a task now eclipsed by scandal at
the world soccer body. But his prior work leading
the anti-bribery fight at the OECD will endure.
Mark Bocchetti speaks to friends and colleagues
of the Swiss lawyer, and to the man himself
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Mark Pieth was most recently charged with reforming
Fifa, a task now eclipsed by scandal at the world soccer
body. But his prior work leading the anti-bribery fight
at the OECD will endure. Mark Bocchetti speaks to
friends and colleagues of the Swiss lawyer, and to the
man himself
countries that signed the Convention to
take it seriously. But it wasn’t all fun and
games.
Developed world gets
serious on foreign bribery
The Anti-Bribery Convention is not
a long, complicated document. The UN
Convention Against Corruption runs to
almost 50 pages, with 71 articles. With
only 17 articles spread over 12 pages,
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ark Pieth gained notoriety as
the man initially brought in
to help clean up Fifa’s act in
2011. The shocking scale of corruption
that emerged in indictments handed
down by US courts has eclipsed the
institutional evolution called for by
Pieth’s committee, but the Swiss lawyer
left his mark elsewhere in the global fight
against graft.
Pieth was instrumental in forcing the
world’s developed economies to crack
down on the same sort of corrupt
corporate behavior that turned major
public tenders into a subterranean system
of oily intermediaries, offshore accounts
and massive public theft in many of the
world’s developing economies.
The first shot in the long war against
corruption, in the eyes of many experts,
echoed through the ornate rooms of the
Chateau de la Muette at the headquarters
of the Organization for Economic
Cooperation and Development on
December 17, 1997. On that date,
ministers and other officials from 34
countries signed a Convention on
Combating Bribery of Foreign Public
Officials in International Business
Transactions.
Speaking to MLex about his time
leading the OECD Working Group on
Bribery, Mark Pieth laughs as he recalls
how French Minister of Justice Elisabeth
Guigou argued with Dominique StraussKahn, the Minister for Economy,
Finances and Industry, over which one
would sign for France.
In the end, both signed, but that tiny
slice of history captures the paradox that
has haunted the international fight against
grand corruption, and Pieth, for some 20
years: if everyone was eager, or at least
willing, to sign, why have so few been
willing to implement the Convention by
prosecuting companies and individuals
for bribing public officials in other
countries?
Transparency International, in its
most recent assessment of Convention
enforcement, found that only four of the
current 41 countries – the US, Germany,
Switzerland and the UK – qualify as
active enforcers. Another six made the
list of moderate enforcers. France did not
make either category.
Pieth, an amiable Swiss lawyer who
led the group – without pay – for more
than 15 years, clearly enjoys relating war
stories about his struggle to force the 34

the OECD text includes plenty of white
space.
Yet negotiations to agree on that text
dragged out over almost 10 years. Pieth
was there at the beginning, in 1988, when
the United States started a push in the
OECD for some sort of multilateral pact
to prohibit bribery, after a decade with
the Foreign Corrupt Practices Act on the
books.
So was Peter Eigen, a former World
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Bank official who left because the
multilateral development bank would
not let him go after corruption. He
remembers the widespread acceptance
of foreign bribery among German
companies and the willingness of at least
one minister to defend them.
“If I stop German companies from
bribing in the international marketplace,
I am destroying German jobs,” Eigen
recalls the minister telling him. And UK
and French officials reacted in a similar
fashion, he added.
“At that time, it was a very clear
consensus of the rich exporting countries
that bribery was necessary,” Eigen said.
But the United States already had
committed to ending bribery by its
companies. An attempt to negotiate an
international treaty at the United Nations
and bring in other countries had failed,
and US companies were anxious.
When Congress reacted to their
complaints by marginally weakening
the Foreign Corrupt Practices Act in
1988, it also gave the administration
new marching orders: “It is the sense of
the Congress that the President should
pursue the negotiation of an international
agreement, among the members of the
Organization of Economic Cooperation
and Development, to govern persons
from those countries concerning acts
prohibited with respect to issuers and
domestic concerns by the amendments
made by this section.”
Pieth explains that when talks started
at the OECD, he was simply a mid-level
Swiss Ministry official, attending as one
of many delegates. Tension between
members was common, in part driven
by trade concerns, in part driven by
skepticism that sovereign states really
would give up what was a common
business tactic.
Yet change was in the air in 1989 when
Pieth accepted a proposal that he chair the
working group. OECD members were
ready to consider a deal, Pieth explains,
because they all understood allowing
rampant bribery to drive markets was
simply too irrational. And with Eastern
Europe opening up for business after
the fall of the Berlin wall, there was a
willingness to try to avoid a free for all.

“The true impact of corruption is
now widely acknowledged: corruption
distorts markets and competition, breeds
cynicism among citizens, undermines
the rule of law, damages government
legitimacy and corrodes the integrity of
the private sector,” Ben W. Heineman, Jr.,
and Fritz Heimann wrote in their 2006
Foreign Affairs article The Long War
Against Corruption. “It is also a major
barrier to international development –
systemic misappropriation by kleptocratic
governments harms the poor.”
Yet there was also widespread distrust
of US intentions, Pieth recalls. European
delegates accused him of working for
the Americans. Misgivings over whether
to adopt an anti-bribery agreement

“Indifference in
the developed
world legitimized
corruption in the
developing world” –
Madeleine Albright
played out as bickering over what form
it should take: a convention, with binding
obligations under international law, or
a recommendation, a typical OECD
instrument but one with much weaker
commitments.
Here Pieth drew on his experience
with the Financial Action Task Force.
It had started out as a policy group,
but through its recommendations, peer
monitoring and public pronouncements,
FATF gradually acquired bite. He took
the lesson: start soft and gradually harden
the approach.
A key moment came during a breakfast
where he persuaded the US to change
its position and accept a non-binding
version, the 1994 Recommendation of
the Council on Bribery in International
Business Transactions.
The text was “pathetic,” Pieth admits,
but he points to language that locked in
peer monitoring, the element that over
time evolved into the motor of progress
for the Working Group on Bribery: “to

carry out regular reviews of steps taken
by Member countries to implement this
Recommendation, and to make proposals
as appropriate to assist Member countries
in its implementation.”
“The peer review was the whole
ballgame,’’ asserts Peter Clark, a
former FCPA prosecutor who was the
Department of Justice’s lead in the
negotiations. Once the US had secured
a definition of foreign bribery that met
US standards, cementing a peer review
process was the key goal, to provide
leverage to hold other countries to their
commitment to prosecute companies and
individuals that bribe, he explains.
Over the next three years, the
Working Group worked steadily on a
more comprehensive text, with strong
support from OECD staff and input
from industry and civil society groups
like Transparency International. As it
became clear that a deal was possible,
Pieth recalls, some became nervous and
insisted that only a Convention with
binding commitments on criminal law
would be acceptable.
Eigen, one of the founders of
Transparency International, worked
with business groups in his native
Germany. He recalls a gradual evolution
from rejection to grudging acceptance,
coupled with private sector insistence on
a hard law approach to criminalization, a
document binding on all parties.
Pieth gives the credit to Rainer Geiger,
an OECD official, who said, in essence,
let’s call their bluff and try to finish a
convention. Negotiations went into high
gear, including a summer drafting session
at a Lake Lugano boathouse, culminating
in a formal negotiating conference in
November 1997 that produced a final
text.
Former Secretary of State Madeleine
K. Albright signed for the US on
December 17.
“Indifference in the developed world
legitimized corruption in the developing
world,” she told ministers and others
gathered in the Chateau. “It encouraged
the patronizing belief that the problem
was cultural and that we couldn’t do
anything about it. Today we agree it is
criminal, and we resolve to act.”
1 March 2016
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Consensus minus one:
from peer review to conveyor belt
A country review produced by the
OECD Working Group on Bribery – the
group has produced more than 100 Phase
1, 2 and 3 reports since 1997 – would
never be compared to a Rembrandt or
a Picasso. But that doesn’t mean Mark
Pieth is not an artist.
The Swiss law professor at the
University of Basel took on the job of
borrowing procedures and practices
from other review mechanisms to build a
process that would move the group from
formal compliance to what has come to
be regarded as the toughest of the various
rule of law treaties that review whether
members live up their obligations.
Tom Delare, a former diplomat at the
US Department of State, remembers
that Pieth focused on results even in the
earliest days, when the Working Group
embarked on Phase 1 monitoring of
members’ foreign bribery laws. (Indeed,
many members were rapidly adopting
new laws to prohibit foreign bribery
by nationals and thereby come into
compliance with Article 1.)
“Pieth was quite eloquent very often:
‘We have to have a result, otherwise, what
is the point of all this?’ ’’ Delare recalls.
Rather than focus only on the law, he
would push countries under review to cite
cases that showed how the law did – or
did not – work.
“It was clear to everybody there that
he had a commitment to making this
Convention work,’’ Delare says.
At Pieth’s suggestion, the Working
Group adopted a “consensus minus one”
approach in its peer reviews that enabled
its later tough reports: no country under
review could block a critical report.
Expertise also helps. Using the
Group’s own experts for the reviews
– each country report is prepared by a
team combining lead examiners from
two other Working Group countries and
technical experts from the OECD’s AntiCorruption Directorate – follows a long
tradition of expert reviews in various
OECD committees. The lead examiners
usually include experienced prosecutors.
The rest of the member countries pore
over the review in two, two-hour plenary

sessions, questioning text, grilling the lead
examiners and fielding complaints from
the country under review. Pieth admits
that often, the reviews can be quite tough.
Competition drives the process, Pieth
explains. Member countries worried
about bribery from business competitors
are more than willing to question whether
the country under review really goes
after its own. And there has been little
back scratching, he says, where members
conspire to go easy on each other in
return for similar treatment.
The success of the Working Group’s
monitoring is based to a large extent on
very specific skills Pieth brought to bear,
says Maria Gavouneli, a delegate from
Greece since 2003 and for many years the
deputy chair of the Working Group.
As an academic, Pieth understood the
legal doctrines employed by different
systems and countries to criminalize
certain types of conduct, she explained.
Looking forward, he could identify

Real-world
experience and
analytical skills made
Pieth an exceptional
chairman, Maria
Gavouneli said
problems with text that could arise with
certain sets of facts or gaps that could
lead to failed prosecutions: how did you
deal with this issue, or how would you
deal with this issue?
“To him, that was applied research,”
Gavouneli says. “I think that’s very much
what Mark was doing.”
In addition, Pieth had worked with the
Financial Affairs Task Force on money
laundering and understood how money
moved in international crime.
Real-world experience and the analytical
skills of an academic, combined with his
dedication, made Pieth an exceptional
chair, Gavouneli said.
“That was his baby,” she said. “He
created the Convention.”
Peter Clark, the former DOJ FCPA

prosecutor who participated in the
Group’s Phase 1 and 2 reviews, also pays
tribute to Pieth’s legal skills.
“Mark was a very effective chair,” said
Clark. “He was supremely competent,
not only in running a meeting, but he’s
a legal expert absolutely well versed in
anti-corruption law and the common
law. He was able to navigate between the
different legal systems around the table,
and that was priceless.”
Pieth could be very tough, recalls Chuck
Duross, another ex-DOJ prosecutor who
headed the FCPA unit through 2014 and
participated in many of the later Phase 3
assessments. At times he wondered if the
Swiss chair might have pushed too hard.
In 2011, a Canadian delegate accused
Pieth of being unfair during Canada’s
Phase 3 Review, for which Duross acted
as a lead examiner.
“They were literally shouting at
each other,” Duross says, recalling that
delegates looked away because the
exchange became so unpleasant.
But over time, Duross came to view
Pieth’s management of the Phase 3
process as a sustained effort to set a high
standard and push all countries to meet
it. Canada approved a thorough update
of its foreign bribery law in 2013 and has
poured more resources into enforcement.
“At the end of the day, if you judge him
on the whole, I think it’s a very impressive
record,” Duross recalls.
Drago Kos, who took over from Pieth
as Working Group chair starting in 2014,
presided over the Council of Europe anticorruption monitoring mechanism, the
Group of States Against Corruption. He
also participated in the Working Group as
head of the Slovenian delegation.
The Group’s peer reviews are similar to
GRECO and others in assessing how a
country translates international standards
into national law, but the Working Group
is unmatched in its practice of diving
deep into how the Convention actually is
enforced, Kos said. He credits Pieth.
“This was really a hell of a job,” Kos
says.
Getting tough on Tony Blair
Hollywood could not have provided a
more promising stage for Pieth’s major
1 March 2016
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public battle over Article 5: Typhoon
fighter jets, Saudi sheikhs and UK Prime
Minister Tony Blair as the villain.
“In summary, it is in my judgment
very clear that the continuation of the
SFO investigation in Al Yamamah risks
seriously damaging Saudi confidence in
the UK as a partner,” Blair wrote to the
Attorney General in a December 8, 2006
secret letter that later was disclosed. “It is
also my judgment that such damage risks
endangering UK national security, both
directly in protecting citizens and service
people, and indirectly, through impeding
our search for peace and stability in this
critical part of the world.”
The British Aerospace (BAE) scandal
would become a cause célèbre for UK
anti-corruption groups, a source of
continuing scoops for the Guardian
newspaper and a convenient soapbox
for Pieth. It also was the occasion for
the Working Group on Bribery to close
ranks, Gavouneli remembers.
The UK attorney general announced
the decision to drop the investigation on
December 14; the director of the Serious
Fraud office cited “representations that
have been made both to the attorney
general and the director of the SFO
concerning the need to safeguard national
and international security.”
However, Prime Minister Tony Blair
also spoke openly of a “devastating”
impact on relations with Saudi Arabia
if the investigation continued, and
acknowledged that there were “thousands
of jobs which would have been lost”
if the 6 billion-pound contract for 72
Typhoon aircraft were cancelled.
However, Article 5 forbids any influence
on prosecutions “by considerations of
national economic interest, the potential
effect upon relations with another state
or the identity of the natural or legal
persons involved.
Gavouneli remembers that she was in
the chair at the January Working Group
meeting and asked the UK bluntly: are you
in breach of the Convention? The UK
delegate denied that its action constituted
such a breach, but the issue really came to
a head at the March meeting, where the
Group considered the Phase 2 review of
the UK. (In Phase 2, the Working Group

examined “the structures put in place to
enforce the laws and rules implementing
the OECD Anti-Bribery Convention and
to assess their application in practice,”
such as whether political level officials
have the authority to stop investigations).
At a March 14 press conference at
the OECD, Pieth announced that the
Working Group had decided to repeat
its Phase 2 examination of the UK, a socalled bis examination, but he doggedly
refused to go beyond saying that the
Working Group had “serious concerns”
about the BAE deal.
“The problem is we need to have a new
law here – that’s what we believe, and we
need to know why these cases are not

“There is a whole
series of ways into a
case. Most countries
that can’t manage to
find a case, they’re
just not performing”
being brought, even though the system
otherwise could or should actually work,”
Pieth told a room full of journalists –
many of them UK reporters.
And then he turned away from BAE
and defended the Working Group.
Or perhaps he was simply trying to
encourage it.
“I would like to add a very positive
comment on this. Because I really believe
this may be the first time in history that
you as a non-court – we are not a court –
are able to challenge decisions by national
bodies in this way and ask experts to
justify themselves,’’ he said.
“I think that’s quite special,” he added.
“That’s something that we haven’t seen
so far. And therefore I wouldn’t likely
underrate peer pressure at all.”
Gavouneli remembers a UK effort to
undermine Pieth, perhaps even remove
him. But by this time, the Working Group
had dug in.
“In these circumstances, people felt if
we allowed anybody to change the group
in any way, you could play and get away

with it, and the group would become
irrelevant and could be manipulated,” she
explained.
The bis examination was a taste of
the peculiar torture the WGB reserves
for members that don’t respond to
recommendations. Freed by consensus
minus one, the group can order members
to return endlessly with follow-up
reports, for repeat examinations, or even
dispatch technical delegations – a sort of
bureaucratic conveyor belt.
“In light of the numerous issues of
serious concern, the Working Group has
requested the UK to provide quarterly
written reports on legislative progress
for each Working Group meeting,”’ the
Group declared in an October 2008 press
release. “It may also carry out follow-up
visits to the UK, and may take further
appropriate action after it considers the
reports or any on-site visits.”
The UK approved a new bribery law
in 2010 that generally is considered to be
a model, and the Serious Fraud Office
is reported to be pursuing several major
foreign bribery investigations, including
one of jet engine producer Rolls Royce.
“We won the game, and we won our
credibility,”’ Pieth says.
Finally, foreign bribery enforcement
“I think of the Convention as the
breakthrough for US enforcement, and
as having provided the basis for the
Germans and a few others to develop
their own laws,” said Clark. “I think it had
a tremendous effect.”
Before 1999, when the Convention
entered into force, dual criminality often
blocked investigations, Clark explained.
Major cases failed because a country
would not provide mutual legal assistance
(MLA), such as bank records, when
bribery overseas was not a crime under
its laws.
Article 9 was aimed straight at this
issue: “Where a Party makes mutual legal
assistance conditional upon the existence
of dual criminality, dual criminality shall
be deemed to exist if the offense for
which the assistance is sought is within
the scope of this Convention.”
Duross agrees that the Convention
unlocked a key barrier for US
1 March 2016
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investigations – most foreign bribery
cases require evidence from abroad – but
he pointed to another, broader benefit.
Prosecutors in other countries were
forced to engage on foreign bribery as
they carried out US MLA requests, and
no prosecutor wants to be upstaged on
crimes in his or her jurisdiction.
Face-to-face meetings also helped,
Duross noted. Not only did prosecutors
talk shop on the margins of Working
Group plenaries, but law enforcement
dialogue was also institutionalized by
special, restricted-access meetings that
began at the November 2007 ministerial
in Rome celebrating the 10th anniversary
of the Convention. They still take place
twice a year.
“I think the bond between prosecutors
was important,” Duross said. “It created
a personal connection that later could be
used to advance a specific case.”
Gavouneli gives it a slightly different
spin: monitoring spread awareness of
foreign bribery through the ranks of
prosecutors. Those called upon to act as
lead examiners were forced to immerse
themselves in the legal and operational
hurdles faced by colleagues in other
countries. No longer could they ignore it
in their own, she said.
“That’s the best awareness raising
exercise,” she said. “That’s on the job
training.”
Gavouneli also credits the Phase 3
round of reviews just completed by the
group, with raising the game of many
countries and moving them to enforce.
(Phase 3 looked at issues remaining from
earlier phases but also dug into each
country’s enforcement record).
Pieth deserves the credit, Gavouneli
said, for guiding the Working Group
through a series of reviews that she called
“tough and unprecedented.”
Neither UN nor Council of Europe
reviews look beyond the law to measure
the practical effect of such laws on
enforcement, while the Working Group
engaged in rigorous analysis of cases
in an attempt to identify why some
countries could not turn investigations
into prosecutions.
Even the language sanitized by
consensus retains a raw edge:

Sweden: “Sweden’s enforcement of
foreign bribery laws far too weak.”
France: “The OECD Working Group
on Bribery is concerned by the lackluster
response of the authorities in actual or
alleged cases of foreign bribery involving
French companies.”
Portugal: “Portuguese authorities did
not proactively investigate or seek the cooperation of foreign authorities in several
cases.”
Japan: ‘’Nevertheless, prosecutions
in two foreign bribery cases in 12 years
appears very low in view of the size of
the Japanese economy, and the Working
Group continues to have serious
concerns that Japan still does not appear
to be actively enforcing its foreign bribery
offense.”
Spain: “Spain’s enforcement of its
foreign bribery laws has been extremely
low, with not a single prosecution out

“I think the bottom
line is that if
you don’t have
corporate liability,
you are bound
to be ineffective”
of only seven investigations in 13 years
since joining the OECD Anti-Bribery
Convention.’’
Pieth momentarily questions whether
the Working Group was too tough on
Sweden, but then he adds that the Sweden
review, which ended with a decision for
a Phase 3 bis examination, had played
a key role in sending a message to the
group that Phase 3 would be tough for
everyone. (Sweden’s bis later was reversed
after it convinced the group that it had
upped its game on enforcement).
And the group also needed a reminder
on the continued relevance of Article
5, Pieth said. He recounts how he
distributed a transcript of a television
program during which a Swedish
prosecutor admitted that he’d given
up on an investigation of the Saab
Gripen fighter deal and retired in

the face of a lack of official support.
The US, Germany and Italy still lead
the Working Group in prosecuting cases,
Pieth says, but he points to a new norm
of active cooperation, not just among
most of the G7 countries but also among
other important economies, such as the
Netherlands, Switzerland and Norway.
Duross agrees that a combination of
factors – mutual legal assistance under
Convention auspices, closer collaboration
among prosecutors, bruising Phase 3
reviews – together have produced a
“seismic shift’’ in the overall level of
international enforcement of bribery
laws.
The international investigation of
French multinational Alstom is a good
example. Duross remembers a 2009
meeting in Paris where a Swiss prosecutor
shared key evidence with the DOJ, later
bringing in the UK’s Serious Fraud Office.
The case finally expanded to include
Indonesia’s Corruption Eradication
Commission and the World Bank, and
it continues against Alstom executives in
the US and the UK.
‘’It absolutely was the product of the
OECD,’’ Duross said.
Can the Working Group
change corporate behavior?
Pieth will not be in the room for the
March 16 ministerial of the Working
Group on Bribery in Paris, where
ministers from member countries will
consider what form the next phase of
peer monitoring, Phase 4, should take.
The Swiss lawyer stepped down at the end
of 2013, handing over to the Slovenian
anti-corruption expert Drago Kos.
But he still has views on the unfinished
business.
“I believe that actually corporate
liability is the number-one issue. I know
there is a debate in the US, whether on top
of corporate liability one should do more
focusing on the behavior of individuals,”
he said. “But I think the bottom line is
that if you don’t have corporate liability,
you are bound to be ineffective.”
Pieth elaborated in a 2007 passage that
he wrote as part of a larger commentary
on the Convention.
“Typically, managers will leave it
1 March 2016

mlex PROFILE

7

PROFILE OF MARK PIETH

to front-line operators to take the
actual decisions. They might, however,
tolerate corrupt behavior more or less
implicitly, supply the necessary means
or at least create the corporate climate
that condones such illegal behavior,’’ he
wrote.
“Under these circumstances the
fairness of prosecuting individual lowlevel decision-makers alone, rendering
them exclusively responsible, is highly
questionable,’’ the passage concludes.
Aside from any doubts on fairness, it
becomes an issue of deterrence, finding
a way to impose a punishment on a
company that sends a strong message
to others about the risks of using
bribes to get business. Pieth notes in
his commentary that many academics
see deterrence as an effective policy for

corporations, whose entire rationale is
tied to shareholder value.
However, Pieth explains that many
Convention countries, which lack the
common law doctrine that would allow
them to criminalize corporate behavior,
are only starting to grapple with the
issue of how to sanction corporations.
Germany, which uses administrative law
to punish companies, recently raised
the maximum fine from $1 million to
$10 million, though it also can force
companies to disgorge profits.
“Essentially, many countries are just
really starting to take corporate liability
seriously,’’ Pieth says.
Article 3 requires that Convention
countries impose “effective, proportionate
and dissuasive’’ sanctions on individuals
or companies. If criminal sanctions

for corporations are not permitted by a
country’s legal system, Article 3 requires
that non-criminal, monetary sanctions,
similar in effect, should be imposed.
This issue highlights another feature of
Convention jurisprudence, as set out in
commentaries adopted by the negotiating
conference
in
November
1997:
functional equivalence. “The Convention
seeks to assure a functional equivalence
among the measures taken by the Parties
to sanction bribery of foreign public
officials, without requiring uniformity or
changes in fundamental principles of a
Party’s legal system.”
Indeed, countries are still grappling
with the basic requirements of the
Convention in this area. Brazil approved
its clean company law, which provides
for civil and administrative liability for

Mark Pieth’s résumé
Prof. Dr. Dr. h.c. Mark Pieth is, since 1993, Professor
of Criminal Law and Criminology at the University of
Basel.
Having completed his undergraduate degree and
PhD in criminal law and criminal procedure at the
University of Basel, Pieth spent an extensive period of
time away from Switzerland, most notably at the Max
Planck Institute for Criminal Law and Criminology in
Freiburg and at Cambridge Institute of Criminology.
After practicing for a time as a private barrister, Pieth
returned to his alma mater to complete his postdoctoral thesis on sanctioning and other aspects
of criminology. Since assuming the Chair at Basel
University he has served twice as Dean of the Law
School.
From 1989 to 1993, Pieth was Head of Section –
Economic and Organized Crime at the Swiss Federal
Office of Justice. In this role, he drafted legislation
against money laundering, organized crime, drug
abuse, corruption and the confiscation of assets. As
a government official and later as an independent
consultant, he also acquired extensive experience in
international fora, among other things, serving as a
member of the Financial Action Task Force on Money
Laundering, as a member of the Chemical Action
Task Force on Precursor Chemicals and as chair of an
intergovernmental expert group tasked by the United
Nations with determining the extent of the illicit
traffic in drugs.
From 1990 to the end of 2013, Pieth chaired the OECD
Working Group on Bribery in International Business

Transactions, also participating in the Wolfsberg AML
Banking Initiative as a facilitator. In spring 2004, he
was appointed by the UN Secretary General to the
Independent Inquiry Committee into the Iraq Oil-forFood program.
In autumn 2008, Pieth was made a member of the
Integrity Advisory Board of the World Bank Group.
In spring 2013, he was appointed chairman of the
Sanctions Appeals Board of the African Development
Bank. He is the founder and board chairman of the
Basel Institute on Governance, and in July 2014, he
was presented with an honorary doctorate by Sussex
University.
Pieth has served as an expert witness in several
landmark arbitration cases, namely IPOC (ad hoc
tribunal) Fraport/Philippines (ICSID) and Piatco/
Philippines (ICC).
Within Switzerland, Pieth has assumed various
presidencies and memberships of national
commissions, including the Expert Group of the
National Research Program on Violence and Organized
Crime, the Federal Commission on Data Protection
in the Medical Profession, the Swiss Federal Gaming
Commission, as well as the Consultative Commission
to the Federal Administration of Finances on the
Prevention of Money Laundering. He continues to
consult corporations, international organizations and
foreign governments on issues related to governance
and to publish extensively in the field of economic
and organized crime, money laundering, corruption,
sanctioning and criminal procedure.
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companies, only in 2013, and it entered
into force in 2014, just months before the
Working Group carried out its Phase 3
review of Brazil, “putting an end to over
14 years of non-compliance with Article
2 of the Convention,’’ as the review
noted.
The review also noted that Brazil had
yet to use the law against a company,
highlighting a circumstance also true of
many other members whose major legal
innovations have not yet been tested
against actual cases.
Pieth makes the same point with regard
to widespread calls to move toward
a compliance defense for companies
modeled after the UK Bribery Act, which
not only imposes a strict liability standard
on companies but also permits them
to plead a compliance defense. While
academics may agree that the UK model
offers the best approach, he says, it also
is true that no one knows how the UK
approach will work out until cases are
tried.
The US push to put individuals in
jail is less important for Pieth. Usually
managers caught up in a bribery scandal
lose their jobs. The first step is to hit the
company with sanctions tough enough to
frighten shareholders, he argues.
A related area, which many group
members would like to examine in Phase
4, is settlements. Many want to learn more
about the US approach on deferred and
non-prosecution agreements, especially
with regard to why companies in some
cases are permitted to settle with nonprosecution agreements, while in others,
the company must enter into a deferred
prosecution agreement, and face the
continued prospect of prosecution if it
fails to comply with the conditions of the
DPA.
“There is no way around using
settlements for corporations,’’ Pieth
said. Italy sometimes loses cases because
the statute of limitations expires while
cases are still in the courts, but it is
able to resolve some of them by using
settlements, he says.
But any system must be fair, credible
and transparent, he notes. If the public
can’t see why different companies get
different deals, it could undermine

confidence in the use of settlements.
Settlements also raise a more politically
sensitive issue. While the US has not
been challenged yet in the Working
Group on its aversion to bringing foreign
countries whose officials were bribed
into settlements, the issue did flare up
at the November conference of the
UN Convention Against Corruption.
Developing countries, led by Nigeria
and South Africa, requested that the
US inform “victim” countries when
settlements are under negotiation,
presumably so they can participate.
“It reflects a north-south debate, supply
vs demand,’’ Pieth says. “Developing
countries point to the north: ‘You are
messing up our country.’ We point to
them: ‘You are extorting us.’ ”
“In a way, I think if we want to
motivate these countries to take their
share of the responsibility, and that’s
the demand side, we need to be more

The Japanese say
they can’t find cases.
But other countries
manage to find cases
involving Japanese
companies, he notes
open to sharing,’’ Pieth says. Failing that,
developing countries could prosecute
multinationals in their courts, an outcome
that corporates might not welcome.
On methodology, Pieth is adamant
that the Working Group should preserve
its main focus on so-called “vertical
monitoring,” country by country, top to
bottom, and not switch to a horizontal
approach, which would involve taking
a particular issue – such as corporate
settlements – and looking only at that
issue across all members.
“Without the vertical approach,
without country by country, we would
never have gotten where we are,’’ Pieth
argues. The occasional cross-cutting
analysis to see whether all members are
tackling an issue equally can be useful, he
says, but the Working Group also must be

careful not to lose its edge in monitoring.
“You definitely lose the tough approach
that we are having,’’ Pieth says.
And country reviews benefit from
consensus minus one, he adds. Crosscutting studies would be subject to a
consensus of all group members, and
that could allow a single country unhappy
with the way it’s treated in the report to
block issuance.
For a similar reason, Pieth would
oppose bringing civil society and nongovernmental groups directly into
Working Group plenary sessions. The
group should solicit their views on
new instruments, and consultations are
helpful, but he would resist NGO claims
that they should be in the room.
“I have a certain understanding for that
because this allows you to be really tough
in camera, and then to distill something
you would want to go out with.’’ Pieth
says. “The bottom line is that you have to
allow them to participate and to be heard
in the onsite phase and maybe to make
comments in writing.”
“But I believe in the actual hearing, in
the room, it makes sense to be amongst
countries,’’ he concludes.
What to do with non-compliance
The Convention’s last article covers
voluntary withdrawal, but Pieth now
recognizes that the Convention should
have included explicit language for dealing
with members that just go through the
motions and fail to enforce their foreign
bribery laws.
Pieth thinks they need one.
“Japan is a real problem,” he says. The
Japanese say they can’t find cases, but
other countries manage to find cases
involving Japanese companies, he notes.
“There is a whole series of ways into
a case,’’ he complains. “Most of these
countries that can’t manage to find a case,
they’re just not performing.”
And it’s not just Japan, according to
Transparency International’s annual
report card on enforcement of the AntiBribery Convention.
“Sixteen years after the OECD
Convention on Combating Foreign
Bribery entered into force, there are
still 20 countries with Little or No
1 March 2016
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Enforcement and nine countries
with only Limited Enforcement,’’ TI
researchers wrote in August 2015. “About
half of the Convention countries have
failed to prosecute any foreign bribery
case since they joined the Convention.
The inaction of these countries violates
their obligations under the Convention.”
Pieth also expresses frustration with
the Working Group. Given the size
of Japan’s economy, and the lack of
enforcement, it’s the elephant in the
room, but the Working Group has been
unable to find the political will to tackle
the matter directly, he says.
He ticks off the options. Technical
options, written into the Group’s
procedures, could include giving Japan
a Phase 3 bis, or require that it continue
filing regular progress reports, or other
options.
On the political side, the Working
Group could send a high-level delegation
led by the Secretary General to Tokyo, or
hold a press conference and announce that
Japan was in breach of the Convention,
or even threaten Japanese companies
bidding in international procurements
with increased due diligence, as it did with
the UK.
Or, the Group could simply tell Japan
that it was suspended, Pieth said. The
Financial Action Task Force took similar
action with Austria.
“It’s a problem of collective political
will,” Pieth says. “Here, I think we have
been afraid.”
“I think the group would need to do
some hard thinking, and they probably
could agree on this,” Pieth said.
Not exactly retirement
The tough reviews at times bruised
feelings and took a toll on Pieth’s standing
in the Working Group, and at the end of
2013, he decided to call it quits. But the
Working Group was never more than a
part-time – unpaid – position for him,
and he’s always kept many irons hot in
the anti-corruption fire.
A former member of the Independent
Advisory Board at the World Bank, Pieth
says the group did good work in its six
years, helping to protect the Integrity
Vice Presidency from those at the Bank

who saw it as a nuisance that got in the
way of lending.
The IAB was formed at the
recommendation of the Volcker-led
review of the Bank’s sanctions process,
but when board members finished their
terms in 2014, the Bank never appointed
a new panel. Pieth wonders whether the
Board’s views on how the World Bank
should modify its sanctions system – a
review has been under way for some
years – may have left some at the Bank
thinking it could do without the views of
an independent board.
“I think it’s a bad idea,’’ Pieth said.
“You need this kind of sounding board.”
Pieth is now the head of the Sanctions
Board, the African Development Bank’s
appeals body, a less than taxing job given

He is realistic about
self-regulation. Even
good institutional
reforms can be
circumvented by
the wrong people
the ADB’s track record – so far – of
resolving corruption cases in negotiated
settlements.
Pieth also is chairman of the board
of the Basel Institute of Governance,
a non-governmental organization he
founded to carry out various projects in
the anti-corruption field. The Institute
works extensively in asset recovery and
undertakes projects for various donors,
including anti-corruption programs in
Peru funded by the Swiss government.
The Basel Institute also played a role
in the project that has sparked the most
controversy for Pieth post-Working
Group, his involvement in the FIFA
Independence Governance Committee.
Basel acted as the secretariat for the
Committee after FIFA President Sepp
Blatter recruited Pieth in 2011 to run the
reform effort.
Pieth, who formed the Committee
largely from his contacts, came in for
criticism when he initially said his

effort would focus on reform and not
investigation of possible past wrongdoing.
Critics pounced again in February 2015
when the Committee agreed to delete
material from its final report that raised
questions about the role of Blatter in
earlier FIFA scandals.
By September of last year, Pieth
had given up on Blatter and said he
should face a criminal investigation for
decisions he made on the allocation of
television contracts to FIFA officials.
The US investigation now has resulted
in bribery-related charges against at least
35 individuals, including many FIFA
officials.
“I have been astonished,” Pieth says.
“I knew that a lot was amiss, (but) that
it would be so straightforward criminal
activity did surprise me.”
But Pieth stands behind the panel’s
first set of recommendations for FIFA
reform: the football federation now has
an independent justice system under
the Ethics Committee with a credible
investigative function, an audit and
compliance structure with an independent
chair, a compliance program and a
whistleblower hotline. These reforms all
contributed to the house cleaning now
underway at FIFA, he argues. And the
second package was resisted by many of
those who were implicated in the scandal,
he notes.
But he’s also realistic about selfregulation; even good institutional
reforms can be circumvented by the
wrong people. Pieth says he would have
preferred reconstituting FIFA as a true
international organization to bring it
under the law enforcement authority of
Switzerland and other sovereigns, but
both FIFA and the Swiss government
resisted.
Pieth still likes to explain how it all
happened and why; he’s working on a
book, “Confronting Corruption, Past
Achievements, Present Challenges and
Future Strategies,” with former GE lawyer
and longtime anti-corruption advocate
Fritz Heimann, to be published this year
by the Oxford University Press (US). It
will go on the shelf next to the 2007 book
he co-wrote: “The OECD Convention
on Bribery: a Commentary.” n
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